SUPREME COURT CASES RULING ON FEDERAL VS STATE JURISDICTION

Albany, October, 1819, The People V. Godfrey.

The land on which Fort Niagara is erected, never having been actually ceded by this
state to the United States, it still belongs to this state; and its courts have jurisdiction of all crimes
or offices against the laws of the state, committed within that fort, or its precincts though it has
been garrisoned by the troops of the United States, and held by them since its surrendered by
Great Britain, pursuant to the treaties of 1783, and 1794; for the United States acquired no
territory within this state by virtue of those treaties.

The right of exclasive legislation or jurisdiction, within the limits of any of the states, can be
acquired by the United States only by purchase of territory from the states for the purpose, and in
the mode prescribed by the Constitution of the Unirted States.

People v. Gadfrey, 17 Johnson 225, NY (1819)

(Pg 225) Oakley, (Attorney General), for the plaintiffs. It is said that by the various
treaties made between the Unifed States and Great Britain, the land on which the fort and
garmrison of Niagara are situated, has been vested in the United States. Originally, the fortress of
Niagara belonged to France, and passed, by the treaty of Paris, in 1763, to Greuat Britain. By the
Declaration of Independence, and the subsequent revolution by which it was accomplished, the
rights of the British crown to all the terrifory comprised within the state of New York became
vested in the people of this state, in foll sovereignty, as a free and mdependent stuge.

(PG 226) The United States possess no power or tights but such as have been delegated
by the several states; and the states retain all the nghts and attribuges of sovereignty not expressly .
ceded to the United Siates. “The power of exclusive legislation, (which is jurisdiction,) says
Chief Justice Marshall, (United States v. Bevans, 3 Wheat. 336. 388.) “is united with cession of
territory, which is to be the free act of the states.

(Pg 227) It is true, that Congress have provided for the punishment of crimes committed
in places within the exclusive jurisdiction of the United States; it the United States have no
exclusive jurisdiction, except what is acquired by grant or cession.

Again; by the act of the legislature of this state, passed the 19 of February, 1780, the
delegates of this state to Congress were authorized to fix the limits of the territory of this state,
and to cede to the United States all the lands beyond such limits; and the delegates to Congress
did, accordingly, by a formal instrument, fix and describe the boundaries of the state, and cede to
the united and confederated states, all lands and territories to the northward and westward of
those boundaries; and this state has ever smoe held and emjoyed its territory according to those
limits, and which (Pg 228) which include Fort Niagara: there being nowhere mentioned any
exception or reservation, in behalf of the United States, of any forts, &c, (Vide Laws of the U.S.
Edition of 1815. Vol. 1. p. 467.471.)

(Pg 230) “The prisoner was again brought before the court, on habeas corpus; and the
opinion of the court, on the question of jurisdiction, arguecd at the last term, was now delivered
by the chief justice, as follows:

The question for the decision of this court is whether the cognizance of this offence belongs to







the courts of the United States, or to those of this state? It has been very ably argued, and the
importance of the question has induced us to postpone a decision of it to the present term.

The jurisdiction of the courts of the United States must be denived under the eighth
section of the first article and seventeenth paragraph of the constitution of the United States
“which gives to the Congress exclusive legislation over all places purchased by the consent of
the legislature of the state in which the same shall be, for the evection of forts, magazines,
arsenals, dock-yards, and other needful buildings. ™

It has been argued, that this siate, though they have made no cession, have tacitly
consented, by a necessary implication from the act of 1803, that the United States should hold
the fortress of Niagara, and that in such case, the second paragraph of the third section of the
fourth article of the constitution of the United States, would grve to the Congress (Pg 231) the
like exclusive power of legislation. That section declares, “that the Corpress sholl lave power to
dispose of, and make all needful rules and regulations respecting the territory or other property
belonging to the United States, and that nothing in the constitution shall be so construed as to
prejudice any claims of the United Sictes, or omy particslar siate.”

The Congress, under the articles of confederation, were the representatives of the
several states; and, having the power to make war and peace, were a party to the treaty of peace,
in behalf of the confedermted states, and every stipulation in the treaty enured to the benefit of the
states in their sovereign capacities. (Pg 232)

{Pg 232) The section of the Articles of Confederation removes every doubt upon this
subject: it provides, that “each state should retain its soversignty, freedom and independence, and
every power, jurisdiction, and right, which was not thereby expressly delegated to the United
States i Congress assembled. ..”

Their possession of this post must be regarded, therefore, as a possession for the stase, not
against it; it was a friendly occupation, not in derogation of our rights; and we regard itas a
fundamental principle that the rights of sovereignty are never to be taken away by
implication. jemphasis added} In the case of the United States v. Bevans, (3 Wheaton, 388.)
Chief Justice Marshall said, “the power of exclusive legisiation mader the 8% section of the first
article of the constitution, which is jurisdiction, is united with cession of territory, which is to be
the free act of the states.” The comrectness (Pg 233) of this remark is fully admitted; and if the
United States had the right of exclusive legislation over the fortress of Niagara, they would have
also exclusive jurisdiction; but we are of opinion, that the right of exclusive legislation within the
territonial timiks of any stute, can be acqaired by the United States only in the mode pointed out
in the constitution, by parchase, bry consent of the legishature of the state in which the same skali
be, for the erection of forts, magazines, arsenals, dockyards, and other needfil buildings. The
essence of that provision 1S, that the stale shall freely code the particular place to the United
States, for one of the specific and conmerated objects. This jarisdiction cannot be acguired
tortuously, or by dissension of the state; much less, can it be acquired by mere occupancy, with
the imphied or tacit consent of the: state when such occapency s for the parpose: of protection.

The 3 section of the 4™ article of the constitation of the United States is clearly adapted
to the territorial rights of the United States, beyond the limits or boundaries of any of the states,
and to their chattel intevests, and it thevefore drops the expression of exclusive legisiation.







To oust this state of its jurisdiction to support and maintain its laws, and to punish crimes,
1 must be shown that an offence commitied within the acknowledged limits of the state, is
clearly and exclusively cognizable by the laws and courts of the United States. In the case
atready cited, Chief Justice Marshail observed, that to bring the offence within the jurisdiction of
the courts of the umion, it must have been committed out of the jurisdiction of any state; it is not,
(he says,) the offence committed, but the place in which it is committed, which must be out of
the jurisdiction of the state. It does not, therefore, enter into the considesation of this question
that the prisoner and the deccased were in the service of the United Siates, when the crime was
perpetrated. On the whole, we are perfecily satisfied that the jurisdiction of this state attached on
the crime, and extends to the person of the prisoner, and nothing remains but that judgment be
passed upon him according to law.

Sentence of death was, accordingly, pronounced on the prisoner.

Kansas v. Colerade, 206 U.S. 46 (1906):

(Pg 46) Kansas having brought in this court an original suit to restrain Colorado ... from
diverting the water of the Arkansas River for the irrigation of lands in Colorado, ... the United
States filed an intervening petition claiming a right to control the waters of the river to aid in the
reclamation of and lands.

{Pg 81) The first article, treating of legislative powers, does not make a geneval grant of
legislative power. It reads, “Article I, Section 1. All legislative powers hercin granted shall be
vested in a Congress,” etc.: and then in Article VIH mentions and defines the legisiative powers
that are granted. By reason of the fact that there is no general grant of legislative power it bas
become an accepted constitutional rule that this is a government of enumerated powers.

(Pg 85) Tumning now to the coniroversy as here presended, it is whether Kansas has a
right to the continuous flow of the waters of the Arkansas River, as that flow existed before any
human interference there with, or Colorado the right to appropriate the waters of that stream so
as to prevent that continuous flow, or that the amount of the flow is subject to the supenior
authority and supervisory control of the Unite States.

The primary question is, off course, of national control. For, if the Nation has a right to
regulate the fiow of the waters, we must ingaire what it has done in the way of regulation. ...
Congress has, by virtue of the grant to it of power to regulate commerce “among the several
States,” extensive control over the highways, natoral or artificial, upon which soch commerce
may be carried. It may prevent or remove (Pg 86) obstructions in the natural waterways and
preserve the navigability of those ways. .. In other words, the jurisdiction of the General
Government over inteystate comsnerce and its natoral lnghways vest in that Goverament the right
to take ail nceded measures to preserve the navigability of the navigable water course of the
country cven agiinst any statc achon.....

But the Government makes no such contention.

It rests its petition of intervention upon its alleged duty of legislating for the reclamation
of arid lands:

(Pg 87) In other words, the determination of the rights of the two states intercede in
regard to the flow of waters in the Arkansas River is subordinate to a superior right on the part of







the National Government to control the whole system of the reclamation of arid lands. That
involves the guestion whether the reclamation or arid lands is one of the powers granted to the
General Government. As heretofore stated, the constant declaration of this court from the
beginning is that this Government is one of cnwmerated powers. femphasis added] “The
Govemment, then, of the Unifed States, can claim no powers which are not granted to it by the
Constitution, and powers actually granted, must be such as are expressly given, or given by
necessary implication.” Story, J., in Martin v. Hunters Lessee. I Wheat. 304,326.

Tuming to the enumeration of the powers granted to Congress by the eighth section of
the first article of the Constitution, (Pg 88) it is enough to say that no one of them by any
implication refers to the reclamation of arid lands.

We must look beyond section 8 for Congressional authority over anid lands, and it is said
to be found in the second paragraph of section 3 of Article IV, reading: “The Congress shall have
power to dispose of and make all needful rules and regulations respecting the territory or other
property belonging (Pg 89) to the United States....”

Iheﬁﬁlmomufmbmhnmbmmmm aleast His
a grant of power to the United States of control over its property. That is implied by the words
“territory or other property™. H is true it has been referred to in some decisions as granting
political and legislative control over the Territorics as distinguished from the States of the
Union.... But clearly it does not grant to Congress any legisiative control over the States,

phasis added]} and must, so far as they are concerned, be limited to authority over the
perty belonging to the United States within their limits. ... But the proposition that there are

grant of powers, is in direct conflict with the doctrine that this is a government of cvameraied
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T RQIYETS: -.. This natural construction of the original body of the Constitution is made absolutely

e

certain (Pg 90) by the Tenth Amendment .. With egual detormination the franers indended that

S = wio. 130 Such assumption should ever find justification in the organic act, and that if in the future

further powers seemed necessary they should be granted by the people in the manner they had
provided for amending that act.... kts principat purpose was pot the distribution of power between
the United States and the States, but a reservation to the people of all powers not granted.

This Article X is not to be shom of its meaning by any narrow or technical construction,
but is to be considered fairly and liberally so as to give effect 1o its scope and meaning. As we
said, construing an express limitation on the powers of Congress, in Fairbank v. United States,
181 U.S. 283, 288: “*We are not bere confronted with a question of the extent of the powers of
Congress but one of the limitations imposed by the Constitution on its action, and it seems to us
clear that the same rule and spirit of constraction must also be recognized,” ... But, as our
national territory has been enlarged, we have within our borders extensive tracts of arid lands (Pg
92) which ought to be reclaimed, and it may well be that no power is adeguate for their
reclamation other than that of the National Govermment. But if no such power has been granted,
none can be exercised. (Pg 93) But it is useless to pursue the inquiry further in this direction. It is
enough for the purpose of this case that ench State has foll jurisdiction over the Iands within
its borders, mchading the beds of the streams and other waters, jemphasis added]) Martin v.
Waddell, 16 Pet 367; Pollard v. Hagan, 3 How. 212; ... In Bamey v. Keokuk, supra, Mr. Justice






Bradley said (p. 338): ... (P~ 94) “It properly belongs to the States by their inherent sovereignty,
and the United States has wisely abstained from extending (if it could extend) its survey and
grants beyond the limits of high water.

Pollard’s Lessee v. Hagan et al., 3 How. 212 (1845):

(Pg 242) The question is important to the new states, as involving an attribute of
sovereignty, the want of which makes an invidious distinction between the old and new states ...
{Pg 243) In Pennsylvania, after the Revolution, an act was passed confiscating the
property of the Penn family; but no act was passed transferring the sovereignty of the state. The

reason is, that no act was necessary. Sovereignty transferred itself, and when this passes, the
right over rivers passes too. Net so with public lands. The right which New Jersey acquired in 16
Peters was precisely the right which Alabama claims now. There ean be no distinction between
those states which acquired their independence by force of arms and those which acquired it by
the peaceful consent of older states. The Constitation says, the Iatter mast be admiited ido the
union on an equal footing with the rest.....

They cannot pat their foot in a state to claim jurisdiction without its censent. No
principle is more familiar than this, that, whilst a state has granted a portion of its
sovereign power to the United States, it remains in the enjoyment of all the sovereignty
which it bas not voluntarily parted with. [emphasis added] This court, though inexpressible
valuable to the country, is yet a court of limited jurisdiction. In the Constitution, what power is
given the United States over the subject we are now discussing? In a territory they are sovereign,
but when a state is evected a change ocours. A new sovereign comes in. [emphasis added]

{Pg 246) On the Delaware, in the states of Delaware, New Jerscy and Pexmsylvania, the
same law prevaiis.

In Maryland, South Carolina, and Georgia, valuable private property has beea thus
reclaimed from the water.

Throughout our western country, Obio, Indiana, Hhinois, Missouri, Louisiana, Alabama,
Mississippi, no question has ever been raised on this poind until theses cases first presented it
Millions of acres are thus held....

All the titles vaxiex these acts ave now in controversy. It is said that the United States bave
little or no interest in this question; but their interests of mcalcnlable value. See Dardey’s
Louisiana, as to the amount of overflowed lands.

(Pg 247) This question has been heretofore raised, before this court, in cases from the
same state, but they went off upon other points. As now presented, it is the only question
necessary to the decision of the case before us, and must, therefore, be decided. And we now
enter into its examination with a just sense of its great importance to all the states of the union,
and (Pg 248) particularly to the new ones.

The counsel for the plaintiffs insisted, in argument, that the United States dexived title to
that part of Alabama, in which the land in controversy lies, from the King of Spain; and that they
succeeded to all his rights, powers, and jurisdiction, over the territory ceded, and therefore hold
the land and soil, under navigable waters, according to the laws and usages of Spain. ... and by
the compact between the United States and Alabama, on her admission into the union, it was
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agreed, that the people of Alabama for ever disclaimed all right or title to the waste or
unappropriated lands lying within the state, and that the same should remain at the sole disposal
of the United States; and that all the navigable waters within the state should for ever remain
public highways, and free to the citizens of that state and the United States, without any tax,
duty, or impost, or toll therefore, imposed by that state. That by these articies of the compact, the
land under the navigable waters, and the public domain above high water, were alike subject to
be sold by them; and to give any other construction to these compacts, would be to yield up to
Alabama, and the other new states, all the public lands within their limits,

We think a proper examination of this subject will show, that the Umited States mever:
held any municipal sovercignty, jurisdiction, or right of seill in and to the territery, of
which Alabama, or any of the new states were formed; except for iemporary purposes,
[emphasis added] and to execute the trusts created by the acts of the Virginia and Georgia
legislatures, and the deeds of cession executed by them to the United States, and the trust created
by the treaty with the French republic, of the: of April, 1303, ceding Lovisione.

(Pg 250) When the United States accepled the cession of the territory, they took upon
themselves the trust to hold the municipal eminent domain for the new states, and to invest them
with it, to the same extent, in all respects, that it was held by the states ceding the territories.

(Pg 252) We will now inquire into the nature and extent of the right of the United States
to these lands, and whether that right can in any manner affect or control the decision of the case
before us. This right originated in voluntary surrenders, made by several of the old states, of their
waste and unappropriated lands, to the United States, under a resolution of the old Congress, of
the 6* of Scptember, 1780, recommending such surrender and cession, to aid in paying the
public debt, mcurred by the war of the Revolution. The object of all the partics to these confracts
of cession was to convert the land into money for the payment of the debit, and $o erect new states
over the territory thwis codexd; and as soon as these purposes could be accomplished, the power of
the United States over these lands, as property, was to cease.

Whenever the United States shall have fully excouted these trasts, fhe snmnicipat
sovercignty of the new states will be complete, thronghout their respective borders, and
they, and the original states, will be upon an equal footing, in all respects whatever.
{emphasis added]} We, therefore, think the United States hold the public lads within the new
states by force of the deeds of cession, and the statutes connected with them, and not by any
municipal sovereignty which it may be supposed they possess, or have reserved by compact with
the new states, for that particular purpose. The provision of the Constitution (Pg 253) above
referred fo shows that no such power can be exercised by the United States within » state.
Sach a pewer is net enly repugsant to the Constitution, but it is inconsistent with the spirit
intention of the deeds of cession. [emphasis added]

(Pg 257) Alabama is therefore entitied v the sovervipmly and jurisdiction over alt
the territery within her limits, subject to the common law, to the same extent that Georgia
possessed it before she ceded i to the United States. Te (F'g 258) maintain any other
dectrime, is te demy that Alsbams has been admittedeinte the uanion on an egual footing
with the original states, the constitation, laws and compact, to the contrary
motwithstanding. [emphasis added} Bat her rights of sovercignty and jurisdiction are not







governed by the common law of England as it prevailed in the colonies before the Revolution,
but as modified by our own institutions. In the case of Martin and others v. Waddell, 16 Pet,,
410, the present chief justice, in delivering the opinion of the court, said: ‘When the Revolution
took place, the people of each state became themselves sovereign; and in that character hold the
absolute right to all their navigable waters, and the soils under them for their own common use,
subject only to the rights since sunrendered by the Constitution.” Then to Alabama belong the
navigable waters, and soils under them, in controversy in this case, subject to the rights
surrendered by the Constitution to the United States; and no compact that might be made
between her and the United States could diminish or enlarge these rights.

Dred Scott v. Sandferd, 68 U.S. 19 How. 393 (1856)
IV: The territory thus acquired, is acquired by the people of the United States for their
o common and equal bepefit, through their agent and trustee, the Federal Government.

(Pg 446) There is certainly no power given by the Constitution to the Federal
Government o establish or maintain colonies bordering on the United States or at a distance, to
be ruled and governed at its own pleasure; nor to enlarge its territorial limits in any way, except
by the admission of new States. That power s plainly given; and if a mew State is admitted, it
needs no farther legislation by Congress, femphasis added] because the Constitution itself
defines the relative rights and powess, and duties of the State, and the citizens of the State, and
the Federal Government. But no power is given to acquire a Territory to be held and governed
permanently in that character,

(Pg 449) And when the Territory becomes a part of the United States, the Federal
Government enders into possession in the character impressed upon it by those who created it. it
cwters mpen it with its powers over the citizen strictly defined, and limited by the
Constitetion, from which it derives its own existence, and by virtue of which alone it
contimues o exist 2md act as 2 Government and severcigaty. It has no power of auy kind
beyond it, and i cannot, when il enters a Territory of the United States, put off its
character, and assume discretionary or despetic powers which the Constitution has denied
te it. femphasis added] It cannot create for itself a new character separated from the citizens of
the United States, and the dutics it owes them onder the provisions of the Constitution. (pg 451)
The powers over porson and property of which we speak are not only not granted to
Congress, but are in express terms denied, snd they are forbidden to exercise them.
[emphasis added]

(Pg 451) And if Congress itself cannot do this if it is beyond the powers conferred on the
Federal Government it will be admitted, we presume that it could not authorize a Territorial
Government to exercise them. It could confer no power on any local Government, established by
its authority, to violate the provisions of the Constitation.

New York v. United States 120 1. Ed 2D 120 (1992):
(Pg 133) Justice O’Connor delivered the opinion of the Court.
“Just as the separation and independence of the coordinate Branches of the Federal







Government serves to prevent the accumulation of excessive power in any one Branch, a healthy
balance of power between the States and the Federal Government will reduce the risk of tyranny
and abuse from either front.”

(19b, 20) Where Congress exceeds its authority relative to the States, therefore, the
departure from the constitutional plan cannot be ratified by the “consent” of state officials. An
analogy to the separation of powers among the Branches of the Federal Government clarifies this
point. The Constitution’s division of power among the three branches is violated where one
Branch invades the territory of another, whether or not the encroached upon Branch approves the
encroachment....

The constitutional authority of Congress cannot be expanded by the “consent” of the
governmental unit whose domain is thereby narrowed, whether that unit is the Execative Branch
or the States.

State officials thus cannot consent to the enlargement of the powers of Congress beyond
those emumerated in the Constitution.

(Pg 157) Some truths are so basic that, like, (Pg 158) the air around us, they are easily
overlooked.... But the Constitution protects us from our own best intentions. It divides power
among sovereigns and among branches of government precisely so that we may resist the
tempiation to concentrate power in one location as an expedient solution to the crisis of the day.

(25) States are not mere political subdivisions of the United States. State governments
are neither regional offices nor administrative agencies of the Federal Government. The positions
occupied by state officials appear nowhere on the Federal Government’s most detailed
organizational chart. The Constitution instead “leaves to the several States a residuary and
inviolable sovereignty.” The Federalist No. 39, p 245 (C Rosssiter ed 1961). Reserved explicitly
to the States by the Tenth Amendment.

(8c, 26, 27) Whatever the outer limits of that sovereignty may be, one thing is clear. The
Federal Government may not compel the States to enact or administer a federal regulatory
program.

Priniz v. United States, 521 U.S 898 (1997):

Justice Scalia delivered the opinion of the Court

(Pg 935) We held in New York that Congress cannot compel the States to enact or
enforce a federal regulatory program. Today we hold that Congress cannot circumvent that
prohibition by conscripting the States” officers directly. The Federal Government may neither
issue directives requiring the States to address particular problems, nor command the State’s
officers, or those of their political subdivisions, to administer, or enforce a federal regulatory
program. It matters not whether policymaking is involved, and no case-by-case weighing of the
burdens or benefits is necessary; such commands are fundamentally incompatible with our
constitutional system of dual sovereignty. Accondingly, the judgment of the Court of Appeals for
the Ninth Circait is reversed. It is so ordered.
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prisoner might be Lroaght before ihis court
for judgment, Lt appeared that the deceased
was, for some military offense, vrdered under
gunrd ; Usas the pyisoner was corporal of the
guard, apd while the decensed was under his
cusiody, in a place called the ** black hole,”
within the walls of the gurvisern, the prisouer
stabbed hing with a Bayeoet.
Mr. Oukley, ACy-Gen., for the plaintiffs.
It 15 safd that by the various treaties mads
berween the 17, &, and Great Britain, the lsnd
nn which the Fort and garrison of Nisgars
are situated has been vested i the UD B,
Originally, the Fortress of Nizgarn belonged
ro Prance, and pused, by the Treaty of Parls,
in 1763, to Great Britain. By the Declaration
of Independence, and the subsequent Revelu-
tion by which it was accomplished, the rights
!of the Britsh Crown wadl the ferrliory com-
priged within the Stale of N. Y. beeame vested
in thie people of this Brate, In fall suvereignty,
us a free anl independent State.  The Constd-
Prugios of this Siato vanitey ion of
Clndenensienee and salemnly  recognizes 1L
The powers and tiehts of the Stale emanale
from the people aivse, in their sovercign
capseily, mog free and ndependent Stade, not
from any Treuy mude with Greng Brituin, In
the Treaty of 1783, Great Britain treated with
i the U, 8. as sovereign ®uml lepend- (¥ 226
ept. That Trewty containg o words of grant
or cession, bul merely regognizes the bountd
ares of this Stale s an indepeadent State.
The Articles of Confederation cxprussiy re-
Dserve the sovereignty of ench Smre. Toowas g
Ieague between sovereien stafes.  This State,
e, bad power to estnbish and held millary
st and Corrifications. aad 1hoe posesdios of
these Forts must Lie fn fts sovereign capacity,
Grreat Britain holt them hostilely wod by forge;
and when she surrendersd the nesession of
the Forts which she hield witt 1 the bound.
aries of rhis State, they bovime, ol COUrsg,
vested in the Stae. This conrt eanust ook

hevond the State for & sonrce of Litle o any
jof itz lands,
16:1.)

(heckaon v, fagradem, & Johos,|
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5., ik 86l belongs o this State: and its courts have
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Again: by the Coustitution of the UL 8. {this State to Congress were authorizeg t(:g;

{urt. 1, sz 8), Congress have powsr 10 exer-
cise exclusive logisintion, fn all cases whatso-
gver, over such disiriet (oot exceeding ten
miles sguare) as may, by cession of particulay
states, and the aeceptance of Uongress, bhecome

the seat of government of the UL 5., and to ]

exercise ltke nuthority over all piaces pur.
chased by counsent of the Legislature of the
State (v which the same shall be, for the erec-
tion of forts, magazines, doek yavds, and other
needful buildings.”  This shows that the U,
S esn exercise exchisive jacizdiction over
sach territory only as is acyuired by purchuse
or cessinn from the several stales.  And this
Stute, in all the grants or cessions which it
has made o the T, 3., of ands for the nse of
the U, 8., has reserved the right of sending it
officers to serve the process of ifs courts with-
in the lands= so peanted, The T, 8. possess no
power or rights but such as have been dele-
gated by the severul states; and the states
retain all the righis and atiribetes of sov-
erelunty not expressty ceded to the U, B,
v The powey of exelusive lerislation ™ (whigh
is jarisdiction), says Chigf Josiece Marslal]
(U8 v. Bevans, 3 Wh., 836, 88%), “*is united
witlh cession of terrvitory, which iy to De the
free aot of the States.”

The Treaties of 1788 and of 1784 contain no
waords of cession to the U, 8. It merely stipu.
lates that Great Britaie shgll withdraw its
troops, S There was not, in fact, in 1783,
227* any goverament of the U, 8 *eapable
of receiving a cession of tervitory, or of gar.
risoniny this fore.  If it had heen immediately
surrgnderal, it would have been tnken pos-
seasion of by the frcops of this State a3 an
independent Siate,

Asrain; it will be aaid that there is an Act
of the Lesistature (sess. 26, ch. 108; 1 N, R,
L., 197 autharizing the Governor of this Binte
“ to agres with sach person or persons as may
be anthorized by the U, S for that purpose,
for the sils of such quantity of the lands ad-
joining Fort Mingara, as shall be necessary for
the seoommodation of thet Fort, and to cedle
the right of the people of this State to the said
lands to the U. 3. " showing an implied ad-
mission that this Fort thea belonged to the
T8 The face, mast probably, was not ad-
vertad to, At the time, that there never hiad
been any cession of the land on which the
Fory is prected, fo the U. 3. It is certain,
however, that this court cannol presume any
spch zeant,  Ttis troe that Congress have pros
vided for the punishment of erimes committed

in places within the exelusive juvisdiction of |
but the T 8 bave no exclusive,

the U, 8.
jurisdietinn, axcept what is acguired Ly graai
or cession.

A doubt may, possibiy, he  sugeasted,

wwhethor the land on which Fort Ningara!

stands is within the territory of this State.
But it i= weil inown that the graot of James
CIIL extended o the TPacific Ocean. The dis
putes belween this State snd the States of
Muss, and O, involved o discussion on this
sibject. By the Convention beiween this
State and Mass, the jnvisdiction was ceded o
this Binte.
Again; by the Act of the Legisintave of this
State, pssed Feb 19, 1780, the delggales, of

345

the limits of the territory of this Stale, nug 4
cede 1o the 1, B.all the tnds beyoad snep
limits ; and the delegntes to Congress did -
accordingly. by o formal Insuwment, fix apd
describe the bounduries of e State, and cege
o the United and Confederared States oy
Iands and territovies to the nerthward angd &
westward of those bounderies . and this Sy
has ever since held and enjoyed its lorritory
according to those limits, and *which [(¥20g
include Fort Nisgara: there beisg sowhare
mentioned any excepuon or Teservialion, i
Libalf of the U, 8., of any Forts, &e. (Sea T,
U. 8., ed. of 1815, Vol I, pp. 467, 4713

Mr. Cudy, for the prisoner. This question |
depends on the true constraction of the elinse
of the Constitution of the U. 8., ns 1o {15
exclustve legislation. It is not essential fo
this power there should be & cession of terrd.
tory by & state to the U. 8. After the pur.
chase of La., the U, 8 exercised exclusive
gwrisdiction over the Territory, and over ali
Forts and places within fis lmits. When that
country or any poriion of it is erected {niw g
soversirn and independent Siate, doss the
vight of jortisdiction exercised by the U, &,
over the Fortg continue, or must they pur-
chase that right from the new Siate? It
not negessary 1hat there should be a cessdon of
jurisdiction at the time of the purchase.
Grrest ibconvenience will avise if the govern-
ment zod courts of the U, 3. have not exclu.
sive jurisdiction over these places, Every
soldier in the garrison who commits & peily
offense may be arrested by the worrant of 3
justice of the peace. The trye meaning of the |
Constitition iy that the T. 8. canrot evect any
fort or building on any part of the temtory of -
a state without its coosent. A8 s000 as the
state grants to the U0 8, the right of erecting
a military foriress, the U. 8 acquire an exclo-
sive jurisdiciion withbin such fortress, wnless
there has beep some express stipulation to the
cootrary ia the grant. ‘

Agrain; has pot this State, by its acty, vir
tually consented to give to the U, 5. jurisdie-
tion over this Fort?  Tresties have been made
between the U. 8 and the 8ix Nations of
Tndiang, in 1784, 1788 and 1704, by which the
intter cede to the T 8. lands Iyng south of
Lake Ontarie, and south and east of Nisgam
River and Lake Erie, including the Fort off
Niagara, {3 L. T 8., 307-308, 314, ed. 18153
Tweo of these treaties were made subsequeat
£ fShe adoption of ke Constitution of the
u :

Agning Great Britain, afterwands, pursnant
to the Treaty *of 1764, surrendered the {¥229.
possession of this Fort o the goveramoent af
tise T, 8., who lmumediately took posscssion of;

g, marrboned # with their own f{roops, f}ﬂd.

Bave so kept posaession antil this day; whether
righifully or not, makes no diffevence, for this
State, havisg uniformly acguiesced in it, must!
be bouned by snch neqguiescence, -

Tu the case of The Commnonmwealth of Aass, ¥
Oy, 8 Mass., 72, the Supreme Court of that)
State decided that the courts of that Siate Isud.;ﬁ-;
no engnizance of offenses committed on lﬁﬂﬂg‘_«;

fin the town of Springfield, purchased by hes

I 8. from thay State, for the purposs of 61€¢
ing arsenals. S

Jouxs, Rur., 1%







%ﬁ%&se ol a session of terrilory Lo the [}': 5.,
Bl forvign state, since the adeplior of Lhe
?E%;}a'geﬂt {uastitntion, was ol anulogous to the
B asanl casC. Noune of the states ever bhad wny
;‘@t to the territory so ceded,  Bur very serl-
rdouhis have been entertained whather the
coaroment of ihe U 8. could, under the Con.
;‘é matfon, acquite New ferritesy, and exercise
Sirikdiction over 16, and though such cessions
Fhmme been sanctioned by Acots of Congress, it
S¥inen easy b discover on what constitutional
rspupds ikose Acts can be supported.
Yo 1o the grunts or cessions muade by the
jues to the U. 8., 0108 asufficien) answor to
= that the Indiana have never begn recog-
Shized as the absolute owners of the soll, or ay
wourer of titke to laads in this Swte.  Their
Rt to the use of lands vecupied by them Las

s

Tur Peoror v. GonrrEY.

'r Oudiley, Awy-Gen., in reply, said thai:

sefi admitted. DBut these very Six Nations of

Eaveat. Britain ; and so, in truth, they had soth-
fng to grant o the {. 5

sderivad from the Slate.
gain; the relinquishment by Great Britain
offpiaces nccupled by her troops, gare ne right
l%gg the- U, 8. As well might the U. 8. chim
FhherClty of N. ¥, and its cuvirons, which were
sufrenderad pursuant to the Treaty of Pasce,
| taken possession of by the Army of the
$EhdCler . ady. vull,

S
230%]  *The prisoner was again brought

fore the gourl, oo Aebems corpuy ; and ihe
ipn of the court, o the guestion of juris
Hon, argned at the lasl term, was now de-
8d by the Chier Justive, as follows:

EIPENGER, O J (after statiug the fuois):
:;Mhﬁ guestion for the decision of this court
tiEawhether the cognizance of this offense be-
BEY 16 the Courts of the U, 3., or to those of
SlisStute. 1t hus boee very ubly argusd, aad
smnortance of the question los Iodaced us
@?B’ves;?mm w decision of leLo the present tarm.
Jﬁil be jurisdiction of the conrts of the UL X5
ot be derived under she 8th seclion of the
g}ﬁi?z’njhcie aned =eventerntls paragrapl of the
dibnstitution of Lhe U, 8., whick gives fo the
ounTess “oxclusive tegristation aver nli places |
;fgurgbued_ by the cousent of Lhe Legishature ()f!
sgheBtale tn which the same st be. for the
Ferection of forts, inwrazines, arsenals, daock.
xards and other nesdfal buiiings, "
ec%\“:Jle caly svidence of @ purchase by ths 1. ;
swrof FGE‘E Niwgary, from this State, or of a2l
w\\;‘.e.ssstlou‘ar any Kind by it o the S, 0 con
Hatned fa tha et of April 6, 1805, (8 N IL)
«‘197-}: Thut Act anchorizes the overnor O
e se V?iiii such person ar persons ns shall hei
%@—’iﬁo?zee‘ by the U, 5, for that parpose, tor:
4 lt?ze of sucvl} quantiey of the luads adjoin.
31!3“@:1' cio?n?” .;i.zagm‘:a. a8 shall be pecessary fgs*f
: o nedation of that post, sl to geded
e of the peeple of this Siaie to the said |
5o the €7, 4,
gf—:ﬁ nlﬂ%{_tppczw, nor = there the sfighlest’)
ééivgfrleve, 111:\1;‘&1:‘;‘ nowers conferred |
sor, by this Aoz, bave ever been |
that any cessiop has ever bees

%t Rur. 17,

Elndians had before ceded all their righis to
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mads under it, of the Far itself, or of the
adjoining lands, to the 1. 8,

1o haws been argued that this Stace, though
they buve made oo cession, lave tacitly con-
senied, by 4 necessary impleaticn from tie
Act of 1803, that the U, 8 should Lold the
Forlress of Nisgnra, and that in ach cose, e
seeond paragraph of the 2d section of e 4t
Article of the Coustitution of the U, 5., would
give o the Congress *the like excla- #2311
sive power of legislution. Thut sectiondeclares
“thal the Congress shall have power 1o dizpose
of and maks all neediul rales and vegulntions
respecting the tervitory or other property be-
loaging to the U, 8., sud that neibing in the
Lonstitution shull be so construed as to preju-
dice uny claims of the U, 8., or any particulnr
State,”

The Treaty of Peace betwean the U, 8. acd
Great Britain, o 1793, bas alse been bwrought
inlo view, as oblaining provisions bearisg on
the guestion.  Thut Trewy containg a.stipula

3 Fhers cao be no!tion that His Britunuic Majesty shonld with-
Gource of title to land acknowledged, but what draw, with all convenicne speetd, all Lis parri

ons from the U, 8., and from every post, place
and Barbor within the sama? aod the Treaty
of Amiy, Commerce and Navigotion, con-
cluded between Gread Britaln and the U, 8. In
1793, containg o stpulation, on the part of the
former, to withdraw their troopsand garvisons,
from all posts and places witkin the boundary
Hines assiyoed by the Treaty of Peusce, before
Jane 1, V86, Fort Nisgara wuas cuptured
from the Freack in 1739, and pussed, by virtue
of the Freaty of Pesce of 1763, to the Crown
of Great Britain ; and bascomidnued to beteld
by that power, as 4 Fortregs, until i was sur-
revdered ander thie Treasty of 178, sivce which
it hus Leen possessed and gaerisoned by the U,
S, witls # short intervupton during the lite
war, to the present pericd. That Forl Niagara
v within the acknowledged boundaries apd
Hnits of this State s indisputalide.

We capsider it beyond ali doulit, that the U,
5. apguired no tervitorial righty o uuy purtioo
of this Btate, in vietue of the Preaties of 1783
and 1784 Neitber of ibese Treaties contain
uny words of grant 1o the U, 8., sy such ; nor
shisndd we bove submitled waceepl ns 4 grunt
wind Bad alveady besn soquived by our anns,
and estubhiished by the solann Decliraling of
Independence. The Congress, sinder the Ar
ticies of Confederarion, were the representa-
Hyvis of the several stiufes ; and having the
power to make war and pence, woere 4 party o
the Treavy of Pence, in behadl of the Conted:
uritted Biates, amd every sipuluion in the
Treaty, inared to the benefit of he stides 1
thuir sovereign capacities,  Wihen, therefore,
it was agreed, by the *Tredy of Deuce [*332
ol 1788 thag fireal Britain shoutd withideaw,
with all convenient specd, ity gurrbsons from
the UL 3., and from every port, pluce and
hurbor within the same, that agreement was
for the benelis of e seversl states withio
switose Hmis those guerisons were The section
ot the aoticles of Confederation romnoves avery
doubt apon this subject: & provides that each
state should weinia s sovereigaty, frecdom
and ndependence, and evary power, jurbslie.
tion snd righl, whiclk was nob thereby ex-
pressly delegated to the U. 8. in Congress
assembled 7 oad i 18 oot within our kaowi
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edge or belief, thatibe T, B bave ever claimed
or setupe auy pretension of property, o oany
fort within the bounduvies of u slate, voder
thexe treatics,

The ogeupation of Fort Niagara, by the
troeps Gf the L. 3., sinee its evacuation, n
pursiinncy 6f the Trouy of 1794, cavvnot be
constderet cither as gvidence of u rigitt in the
general povernmeni o the post isclf, norous
&0 ael hostite (6 the rigles of this State, Obne
of tle great objeets 0 the formation of a fed-
eral government was that it should provide
for tlie common defense,  Tlhis post was con-
gidere] an essentbad point 1o be parrisonad by
tha troops of the U, 8., 88 & security 1o our
frontiers ; and this Stale acquiesced tacitly in
the proprivty and neeessity of thie weasure;
unsder these clremstanges 1o consider the oeeu-
pution of the post as, per se, svidence of 1ervlio-
rigd right,in the U, 5. oras in hestility 1o the
rights of this Staty, would be Imputiong to the fed-
eril povernment o disvegard of its obligations
antd duties, wud 8 spirit of viclence and injus
tee, bighly derogniory 1o its known justice
and providesee,  Thety possession of this post
must e regarded, therefore, ns o possession
for the Btele, not agalast 30, 'L was o Triendly
ovcupation, not in derogadics of our rights;
ant we regard it as o fundamental prineiple,
that the rights of soversigniy are upver (o be
taken away by impheation,  Inthecase of the
7. 4 v, Hesone, 8 Wh., 888, Chuf Justice Mur-
ghubl said * the power of exclusive legislation
vider the Sth seetion of the Isl artick of the
Constitugion, which s jurisdiction, s aunited
with tesstunl of wrritory, wiielh iy o be Lbe
free et of the slates.”  The correciness of
2:3:37] *this remark s folly adwitted ; and il
the U3, had the right of exclusive legishe
tion over the Fortress of Niagars, they would

huve alvo exclusive jurisdiction ; hut we wre
of culnion that the right of exclusive legisla-

tion within the ermdtorial Hibis of any =iatle,
enn be seguired by the U 5. only la the mode
ainted out in the Coustitution, by purchuse,
8}' conseat of the Legislature of the Siale in
which the same shall be, for the erection of
forts, murazines, arsenals.dockyards and otber
veedful buiklings., The essence of thay pro-
vision is, thut the Stz shall frecly cede the
particular plaee to the T8, for one of 1he
apecitic and enuwmensed objects,  This juris-
diction envuol be acguired totiousiy, or by
disseisin of the Sisie; mueh less cun it be
asguiral by ere seespsocy, with the e
plied or facit cotsent of the Stale, when such
aceupanay i for the purpose of protectios,

The ful wectine of the 44 Avticle of the Cons
stitistion of the U, 3, s cleavly awlapted o the
tervitoriad rights of tie U, 8. beyend the Hin
Its or boundarie: of any of \he suies, and o
thutr chatiel fsterusts, aud W therelore drops
the expressivn of exclusive legislation.

To cusk this Btate of i Jurksdictens s
port mml ptinmin ik Inws oand o puaish
orimes, iLmust be shown tdaat an offeuse eom-
mitted within the acknowledged Huits of the
Biule, is clenrly sand exelusively cognimble by
the wsoaanl Contks of the U8 ko the cose
alromdy eited, Uhdef funtios Marsiml glserved,
that 10 hring the olfuuse williin the juriscic.
tion ab the ovonrks of the Union, it miness Ipve
been commited oul of the Jurisdictivn of aoy

830

Suerevy Counrt, STATE ow New Yenrx.

1819

hus

jstate ; it fs not{he says) the offense enmmitigg
fhut the place fn which it is commitied, whiel
must be out of the jurkdicten of the Sune
1t does nos, therefore, enter fuio the consider. |
ation of his question, (hat the prisoner gpg
the doceased were o Hhe service of the U, §
when Lhe crime was perpeirated.  On the
whole, we nre pevfectdy satistiod (hat the Juris.
diction of this State wtuches to the Cime
and extends to the person of the prisoner and
aetling remains but that Jedament be passed
apon im accerdig io law.

Senience of death was, aceordingly, yroveynced
on the privener,

Ciecd in—31 How. Pr,, 423; Edm,, 1151 Sheld,, 191
gé;;fsaaon. Bl Wood. & M., %14 Kun, §507 Wia.,

FPABKER » HAVENS, [*284
Maritime Loawo—Shipment by Cheners, Freight to
o Pald by Consgnes— Lettvery o Convignes
without Paynment of Froght—Subseguent e
eyl g ctivib il Lie oguinst Loreigaay when
Choner— Haster must Fergt Endeavor to (gl
I et of Consegres.

Where the defendant, the owser of zoods shipped
thent on beard 0 The plainlid’s vessel, [0 be curried
fro N Y. w Liverpoocl, end there delivered o O,
the gunsiynes, he puying Iriight Yor the sume, with
Eg'tlaazge wnd average dceusiowed necording to the

ot ludiog, signed u{y the Mumster, whin, on hig
uri vl 1%‘.{..1‘\‘&:;‘()0()1‘ glz.-] verest the wonds 1o the con-
siwnee, without reeeiving the Treight; though he
atterwards demnnded it wed the paysent was
refuged. Held thpt the pluintif wiyht wmainmin
al action for the frefght agninst the consignor, k.
sesug, thut where the goous are pot owned by sthe
cuasienor, por shipped for his pecount and bunefis,
che ¢urrier 8 not entitied 1o call on him for the
Tyiight, on such g Wil of lading.

1tig the duiy of the master of o vessed, in all coses,
tio endetivor to ged the treisht from the consignes..

Cirution—13 Baat, 568,

VHIS was an action of assumpsis, hrought o
recover the freight and primuge of ninety
buies of cotton, siipped by the delemlant, on
Leard of the plainndi®s vessel, to be carried
from N. Y. 1o Liverpool. The cause was tried
at the N Y. siuings, in June last, and a ver
dict wkep, by consent, for the plainff, for
F037, subject Lo the ai)inion of the court an
the following cuse.  The declaration stated
that the defendant, on the Ist of July, 1817,
at the Clty of N. ¥, in considevation that the
plainatf, ar his reguesl, woenid tuke nn board
of the plaiott's ship, ealled e Loun, nivery
tales of cotton belonging to the defendunts,
gud should safely carry Ule same in the suid
ship w Liverpool, u Epgland, and there
deliver the said ninety bules of cotion o the:
conpsiguees thereof, to wit: Messrs. Uropper,
Heuso, & Co., ot Liverpoo! | agrecibiby to the:
bl of lading, the defeudant enderiook and
promized the plaintfE wpay o0 him one peany
l:aic:z‘.%: o oper pownd welghbl, for the Deight of
!Liae suiel ninety bales of cotton, sl five per
Veead thereonn for the primage, which Freight
Dol peimiags anisanied o £33 18 Yl steriing,
| egual i value o $570.83. "Phe plaintiff averred,
[1hat the ninely bales of cotios were tludive
jered 1o U, B & Co., on Ao, 3, 1817, soenrd:
Hing te the bills of hadiag. de The declaration
jalse eoutgined goneral counts Tor freighl.

worle and%abor, and guuntem meruil.
Jours Her., 17.







