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sion, renders American law both reactive and slow to react. As a re-
sult, by the time U.S. regulators seek to challenge an envelope-pushing
practice, interest groups supporting the practice have developed, social
norms have adjusted to the practice, and a great deal of the sensitive
information at issue has already been disclosed by consumers.

Part IV examines the National Do Not Call Registry, a rare case in
which U.S. regulators were able to combat a substantial privacy harm
despite these structural and interest-group dynamics. The fact that
the Registry took more than a decade to be implemented, harm
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ticulating the policies that win over 
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who had already seduced a family servant to obtain information about
Onassis's movements and had physically endangered the Onassis/
Kennedy family on multiple occasions." She claimed no right to pre-
vent paparazzi who had not yet targeted her from coming near her.12

Pamela Anderson was able to enjoin a website from publishing an ex-
plicit sex tape that had not been intended for public 
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In Von Hannover v. 
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integrity of all citizens,2 7 there is a less flattering ering 



TOWARD A POSITIVE THEORY OF PRIVACY LAW

In Europe, where the courts have made the nonconsensual publica-
tion of celebrity 
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The divergent laws are likely a function of existing celebrities being
overwhelmingly concentrated in California, and those celebrities exert-
ing their political clout in that state via organized interest groups. To
be sure, the media 
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ers feel like they "win" when they can evaluate whether a prospective
babysitter, date, 
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The same study found that Internet retailers were charging higher
prices to users surfing the Internet 
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dates so that it could target 
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(generosity, gentility), Conscientiousness (sense of duty, reliability, or-
derliness), Neuroticism (anxiety, depression, irritability), 
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online and to become involved in the political process. By contrast,
individuals who 
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In other respects, information privacy protections may have pro-
gressive propensities. While economists tend to focus on price discrim-
ination, service discrimination is an important analogue. Service dis-
crimination references the quality of treatment a potential buyer gets
when patronizing a commercial establishment. Salespeople may treat
well-dressed 
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Alas, even this progressive silver lining has its cloud. As with crim-
inal history, there 
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should not be expected to choose the products and privacy features
that best vindicate their interests, nor should 
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derstanding the relationship between these different layers of govern-
ment more complicated still.

Does public choice 
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approach to data privacy is sectoral and reactive. The European ap-
proach is comprehensive and proactive. When a new technology or
practice emerges to challenge existing assumptions about privacy in
the United States, months or years go by 
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regulate too late, if at all. On this account, the major structural differ-
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am not a person who wishes to buy stuff over the phone" in response
to these calls, a highly inefficient 
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a populist populace. The extant writing casts privacy battles as fights
between consumers who uniformly benefit from privacy protections
and producers who are uniformly harmed by them. In reality, privacy
regulations 
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People who have little concern for their own privacy are unlikely to
become privacy scholars. Recall that the twenty percent of the popu-
lation Alan Westin described as "privacy unconcerned" not 
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